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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals of

AFFI LI ATED GOVERNMENT EMPLOYEES

)
%
DI STRI BUTI NG COVPANY )

Appear ances:

For Appel | ant: Charles J. Leighton, Jr.
Attorney at Law

For Respondent: A Ben Jacobson
Counsel

OPL NL ON

These appeal s are made pursuant to section 25667
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protests of Affiliated Governnent
Enpl oyees' Distributing Conpany against proposed assessnents
of additional franchise tax in the anounts of $2,930.8k,
$2,930.8%, $2,055.28, $3,552.96, and $2,482.60 for the incone
years ended June 30, 1954, 1955, 1956, 1957, and 1958, respec-
tively, and agai nst a second proposed assessnent of additional
franchise tax in the anmount of 3?2 010,64 for the income year
ended June 30, 1958. Prior to i1 ng these appeals Affiliated
Government Enployee's Distributing Conpany (hereafter referred
to as "appellant") paid all of the proposed assessnents.
Accor di ngi3 , pursuant to section 26078 of the Revenue and
Taxation Code these appeals wll be treated as appeals from
the denial of clains tfor refund.

_ The primry question for decision is whether nenmber-
ship fees received by appellant constituted taxable incone.

Appel  ant was incorporated on Septenber 22, 1953,
under the Ceneral Nonprofit Corporation Law of California.
(Cal. Corp. Code, § 9000 et seq.cP It is engaged in the
retail nerchandising business and sells a broad |ine of
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consumer goods. Appel | ant does not sell to the public at
| arge, however, but restricts its sales and the use of its
premses to menmbers and their guests.

Prior to July 23, 1956, appellant had two classes
of menbership, regular and honorary. Regul ar nenbershlﬁs,
whi ch constituted the great bulk of appellantt!s menberships,
were issuable to any active or retired employee of the federal
state, or local government for a fee of $§fog. Such menber -
ships were for the life of the nenber and were nontransferable
and nonassessable. A naximum of five honorary menber shi ps
per year were issuable, wthout paynent of a fee, at the
discretion of appellant's board of directors. Both regul ar
and honorary nenbers possessed the right to vote for its
board of directors and on other corporate matters. On
June 30,1956, appel | ant had 77,991 regul ar nenbers and
| ess than 10 honorary menbers.

On JUIY 23, 1956, appellant revised its byl aws.
Thereafter %gpel ant had three classes of memhership: life,
associ ate (O asses 1 and 2),and honorary. Life nenberships
were the counterpart of the earlier regular menberships,

I ssuable to any active or retired governnent enployee for

life for a fee of $2.00. Cass 1 associate menberships’ were

I ssuable to w dows of government enployees, were for life,

and cost $2.00. Associate nenberships, Cass 2, were issuable
to veterans of the United States armed services upon paynent

of a single, nonrecurring fee of $3.00. A maxi num of fifteen
honorary nenbershi ps per year were issuable wthout cost at.
the discretion of the board of directors.

_ Under the revised bylaws only life nenbers were
entitled to vote. In the event of appellant's |iquidation
or dissolution both |ife and associ ate menbers were entitled
to a distribution prorata of any assets remaining after |
payment of liabilities. Al classifications of mnenberships
were nontransferable and nonassessabl e.

After an audit of appellant's federal income tax

returns for the income years ended June 30, 1956 and 1957,
the Internal Revenue Service determned that the nenbership
fees received by appellant constituted taxable incone.

pellant litigated this issue before the United States Tax
our t %?7 T.C. 909) and the United States Court of Appeals,
Ninth Crcuit (322 F.,2d 872). Both courts upheld the
Commissionerts determ nation that the nembership fees
constituted taxable income to appellant. Respondentts
proposed additional assessments were based upon that deter-
mnation by tine Comm ssioner and the federal courts, and
rpretlfsued for all years not barred by the statute of
imtations.

-162-



In appealing to this board appellant contends
that the membership fees which it received did not constitute
taxabl e income because under the California Corporations Code
menber ships in a nonstock corporation are equivalent to stock,
and paynents nade in exchange for stock are not taxable to
the 1ssuing corporation under section 24942 of the Revenue
and Taxation Code. Subdivision (a) of that section provides:

No gain or loss shall be recognized to
a bank or corporation on the receipt of
money or other property in exchange for
stock (including treasury stock) of such
bank orcor poration.

_ Appel [ ant made a simlar argument when it |itigated
this question in the federal courts. Appellant there relied
on section 1032 of the Internal Revenue Code of 1954, which
r eads substantlally the same as section 24942, quot ed above,
and allows the exclusion of anounts received b{ a corporation
I n exchange for its stock. The Tax Court and the United
States Court of Appeals agreed that a[thou%h menber shi ps
in appellant technically had sone of tine characteristics
of stock, the membership fees were paid primarily for the
?rlyllege of shopping at appellant!s stores and using its
facilities and, accordingly, the fees constituted taxable
income to appellant. A simlar determnation was nade by
the sane federal court of appeals in United States v. Federa
Enpl oyees* Distributing Co., 322 F.2d 891, decided Sept. 16, 1963.

On April 11, 1968, the California District Court
of Appeal reached a contrary conclusion in Federal FEmployees
Distributing Co. v, Franchise Tax Board, *260 Cal. App. 2d _
L Cal. Rptr. J. That case presenfed t he sanme question
under State law, i.e, Whether the taxpayer's nenbership fees
constituted taxable incone for California franchise tax ggrposes.
Like the appellant the Federal Enployees* Distributing Co.
(hereafter "FEDCOQ§ IS a nonprofit corporation which operates
retail merchandising stores for menbers and guests. Its
busi ness format and node of operations are virtually identica
to appellant's.

The California court observed that FEDCO iS a
nonstock corporation formed pursuant to the General Nonprofit
Corporation Law (Cal. Corp. Code, § 9000 et seq.), and that

under state IaMInenbershk%? in such nonstock corporations are
equivalent to stock. (Cal. Corp. Code, §§ 115, 103.) The

¥~ Advance Report Gtation: 260 A C A 987,
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court also noted that proceeds fromthe sale of stock are
exenpt from the franchise tax, under section 24942 of the
Revenue and Taxation Code. |t concl uded:

The fact that the menberships are not
transferable is not of itself or otherw se
sufficient to overcone the fundamenta
basi ¢ stock characteristics of the menber-
ships under the code definitions. It is
readi |y apparent that the menbers for the
menbership fee received a proprietary
interest.  In our opinion the transaction
IS a capital one'and it IS incorrect to
ascertain and declare the fee to be income
and taxable as such. (%260 Cal. App. 2d ___

[ Cl. Rptr. ___7J.)

In its opinion the California District Court of
Appeal acknow edged the existence of the federal decisions
reaching the opposite conclusion with respect to both FEDCO
and appellant. However, it distinguished those decisions
on the ground that they involved interpretations of the
federal tax statutes, and did not take into consideration
the sections of the California Corporations Code which
expressly provide that rrenbershlé)as i n nonstock corporations
are to be treated as stock. The California Supreme Court
has denied a hearing on the Court of Appeal's determ nation
inthis matter

_ . Section 24942 of the Revenue and Taxation Code,
which is relied on by appellant herein, was not enacted
b% the California Legislature until 1961, subsequent to
t Bcgears I nvolved in these appeals. However, in the
FE case the District Court of Appeal stated:

~ The receipt of noney by a corporation
In exchange for its stock has universally
been treated as a nontaxable receipt for
income tax purposes. That philosophy is
codified in Revenue and Taxation Code,
section 24942, ... and was practically
copied fromsection 1032 of the Federal
Internal Revenue Code.  (**260 Cal . App.

2d __[__Cal. Rptre__1.)

* Advance Report Ctation: 26

| tatl 0 A 91.
** Advance Report Citation: 260 A

CA 987, 9
C.A 987, 994-995.
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‘ Since the enactnment of section 24942 represented a nere
codification of prior decisional law, it seens clear that
I f we conclude that memberships in appellant constituted
stock, then they are not taxable, even though section 24942
did not exist during the years in question.

. W Dbelieve our decision in these.a[)p.eals must
be in accord with that of the California District Court

of Appeal in Federated PFmployees Distributing Co. v.

Franchi se Tax Board, supra, *260 Cal. App. 2d ___ L =
Cal. Rotr. ~ 1. That case constitutes the only existing
interpretation of the California law on this question.

The second issue raised by these appeals is
whet her respondent properly disallowed certain deductions
cl ai med b?/ appel lant on both its federal and state returns,
and disallowed by the Internal Revenue Service,

_ In early 1961 appellant's federal income tax return
for its fiscal year ended June 30, 1958 was audited by the
Internal Revenue Service. In his report dated August 1k,
1961, the revenue agent partially disallowed certain business
expense deductions clained by appellant. Respondent's second
proposed assessnent for the income year ended June 30, 1958
reflects the prelimnary federal adjustnments which were

® consi dered applicable for California tax purposes.

O the business expense deductions disallowed by
the Internal Revenue Service for the i ncome year ended
June 30, 1958, a,opellant protested the following: Salary,
$36,835.39; Travel and Entertai nnent, $6,004.20; Autonobil e,
g5 000, The anmount of tne salary expense disallowed as
unreasonable conpensation was that part of _the general
manager's salary which exceeded $70,000; The ofher expenses
were disallowed on the ground that they were of a personal
nature rather than ordinary and necessary business expenses.

Subsequently, the Internal Revenue Service revised

its deficiency assessnent against appellant for the fiscal

year ended June 30, 1958, by allow ng larger portions of
several of the deductions originally disallowed. Disallowed
sal ary expense was reduced from $36,835.39 to $2,400.00 and
the earlier travel and entertainnent disallowance, of $5,004%,20
was reduced to §4,293.57. No revisions were nade in the
$1,500.00 aut onobil e expense deduction already disallowed.
Appel lant agreed to the Internal Revenue Service's offer of
settlement on the basis of these revised figures.

* Advance Report Citation: 260 A C.A 987.
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Since this appeal was filed and heard, respondent
has been notified of the final adjustments agreed to by
aPpeIIant and the Internal Revenue Service. Upon thebasis
of that settlenent respondent has revised its second proposed
assessnment for the incone year ended June 30, 1958, Since
appel l ant has paid the $2,010.6% assessnent, respondent now
concedes that appellant Is entitled to a refund of that pay-
ment to the extent of $1,549.15, plus interest, for the
i ncone year ended June 30, 1958.

Respondent's proposed assessnent based upon the
federal determnation is presuned to be correct, and the
burden is on the taxpayer to show that it is incorrect.
(Todd v. .MCCer an, 8 293| .UASpp.5027d 509L[2(I)E]éi P¢62d ]1+1’+]; f
Helvering v. Taylor, L. 9 L. . 623]; Appeal O
J. Morris and Leila G Forbes, Cal. [gt. Bd. of Equal,,

Aug. 7, 1967.) Appellant agreed to the final adjustnents
made by the Internal Revenue Service. Respondent's assess-
nment has been revised in accordance with those federa

adj ustnents and appel | ant has made no ShOMAn? that the

remai ning assessments are erroneous. The only rebutta

evi dence Fresented by appellant consists of i'ts own self-
serving allegations that the anounts deducted were spent

for the purposes clainmed. W conclude that appellant has
failed to sustain its burden of showing error In the adjusted
assessnent .

ORDER
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation Code
that the action of the Franchise Tax Board in denying the
claim of Affiliated CGovernnment Enployees' Distributing
Company for refund of franchise tax in the anounts of
$2,930.8%, $2,930.8%, $2,055.28, $3,552.96, and $2,482.60
for the inconme years ended “Juné 30, 1954, 1955, 195 6, 1957,
and 1958, respectively, be and the sane i's hereby reversed,
and that the action of the Franchise Tax Board in denying
the claim of Affiliated Government Enployees* Distributing
Conpany for refund of franchise tax in the amount of $2,010.64
for the income year ended June 30, 1958, be and the same is
hereby nodified in accordance w th respondentt's revi sed
assessnent based upon the federal settlenment agreement,
justifying a refund of franchise tax paid for that year
In the anount of $1,549.15.

Done at Sacranmento, California, this 12th day
of Seotenber., 1968., by the State Board of.Equalization.

A/_ VA . _.,v—"//:’! <
AN O y Chairman

}/}iﬂ%% ) ;ﬁ:/bw/// , Menber
</ {’\ v ‘\’ ’04 Member

2 7 2 , Menber
W%ﬁ( , Menber

ATTEST: __ A T2 secreta

A
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